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ESOL Acronyms 

 
EL English Learner 

ELL English Language Learner 

ESOL English to Speakers of Other Languages 

ELD Standards English Language Development 

Standards 

ELP English Language Proficiency 

ESSA Every Student Succeeds Act 

FEP Fully English Proficient 

HLS Home Language Survey 

LEP Limited English Proficient 

PHLOTE Primary Home Language Other than 

English 

SEA State Educational Agency  

LEA Local Education Agency 

SLIFE Students with Limited Formal Education 

WIDA World-class Instructional Design and 

Assessment 

 

 

 

 

 

 

 



 

 

 

 

Laws, Legislation,  

Legal Decisions, and  

English Language Learners 

 
Brown vs. Board of Education:  1954 

Brown v. BOE combined five cases from Delaware, Kansas, South Carolina, 

Virginia and Washington, DC.  It declared that the discriminatory nature of 

racial segregation violated all citizen’s equal protection of the laws (14th 

amendment).  Students were no longer separated along racial lines, instead 

schools were desegregated 

 

 

25 May Memorandum of 1970 from the Office of Civil Rights: 

“Where inability to speak and understand the English language excludes 

national-origin-minority group children from effective participation in the 

educational program offered by a school district, the district must take 

affirmative steps to rectify the language deficiency in order to open the 

instructional program to the students.” 

• Prohibited the denial of access to educational programs because of 

limited English proficiency. 

• School-parent communication must be provided in the language 

understood by the parents.  

• Any ability grouping should be continuously adjusted to improve 

students’ English language skills, not serve as a permanent placement 

or dead-end track. 

 



 

Lau v Nichols 1974: 

A class action suit brought by parents of non-English proficient Chinese 

students against the San Francisco Unified School District.  The Supreme Court 

ruled that same does NOT mean equal.  This meant the district must take 

affirmative steps to overcome educational barriers faced by the non-English 

Speaking Chinese students in the district.  It is important to note that 

providing students the same desks, books, teachers, curriculum, etc., does not 

ensure that they receive an equal educational opportunity, particularly if the 

students do not speak English. If English is the language of instruction, then 

measures must be taken to ensure that English is taught to students who do 

not speak English or who are limited-English proficient in order to provide 

equal access to educational opportunities. 

 

Castaneda vs. Pickard:   
 

The case originated in Texas, where plaintiffs charged that the Raymondville Independent School District was 

failing to address the needs of ELL students as mandated by the EEOA. The federal court ignored the old 

assumption that Lau and the EEOA mandated bilingual education. Nevertheless, it did find that Raymondville 

fell far short of meeting the requirements of the EEOA. A major outcome of this case is a three-pronged test 

to determine whether schools are taking "appropriate action" to address the needs of ELLs as required by 

the EEOA. 

The Castañeda standard mandates that programs for language-minority students must be (1) based on a 

sound educational theory, (2) implemented effectively with sufficient resources and personnel, and (3) 

evaluated to determine whether they are effective in helping students overcome language barriers (Del 

Valle, 2003). Since the U.S. Supreme Court decision in Lau, two other lawsuits have been decided in the high 

court that, while not related to bilingual education, nonetheless undermine the original legal argument of 

Lau. [These two cases are Regents of the University of California v. Bakke (1978) and Alexander v. 

Sandoval (2001).] Thus, the Castañeda standard, which encapsulates the central feature of Lau — that 

schools do something to meet the needs of ELL students — has essentially become the law of the land in 

determining the adequacy of programs for ELLs. 

Del Valle (2003), however, points out the shortcomings of the Castañeda test. Referring to prongs 1 and 2, 

she notes that nearly any program can be justified by an educational theory and that some approaches 

require very little in the way of staff or funding. Of even greater concern is that, under prong 3, a certain 

amount of time must pass before a determination can be made about the adequacy of the programs. Thus, 

many students may be harmed before inadequate programs are identified and rectified. 

 

The above information and more can be found at: http://www.colorincolorado.org/article/landmark-

court-rulings-regarding-english-language-learners 

 

 



Legal issues Related to Educating 

Undocumented Students 

 
• Schools cannot ask about a student’s immigrant status as all students in the 

US are entitled to attend US schools. 

• It is against the law to intentionally harbor an illegal alien. 

• However, offering undocumented students whose parents have been 

detained in an ICE raid care-giving assistance is not considered harboring. 

(e.g. ride to relative, place to stay, etc.) 

• A subpoena is needed in order to release personally identifiable 

information in a student’s “education records” to outside agencies. (FERPA) 

• Schools should contact LEA’s attorney to review any subpoenas prior to 

allowing access to students records.   

 

 

For further information, please visit:  

http://www.nsba.org/SecondaryMenu/COSA/Search/AllCOSAdocuments/Undocu

mented-Children.aspx 

 

 

 

ESSA Overview 
 

 

▪ Purpose: The Elementary and Secondary Education Act (ESEA) was first 

passed in 1965 by President Lyndon B. Johnson in response to the need for 

the Federal Government to improve education for low-income students. 

▪ Since 1965, ESEA has been reauthorized eight times to keep up with 

shifting demands in education. In 2015, ESEA was reauthorized as Every 

Student Succeeds Act & signed by President Obama. 

 

 

 

http://www.nsba.org/SecondaryMenu/COSA/Search/AllCOSAdocuments/Undocumented-Children.aspx
http://www.nsba.org/SecondaryMenu/COSA/Search/AllCOSAdocuments/Undocumented-Children.aspx


Major Shifts Under ESSA 
 

• Reduces the role of the federal government; 

• Allows for more fiscal flexibility; 

• Eliminates the requirement to implement state-designed teacher evaluation 

systems and/or link results to student test scores; 

• Eliminates AYP and “highly qualified” teacher provisions, 

• Shifts the focus from “college and career readiness” to “all children 

[receiving] a high-quality education” and “[closing] student achievement 

gaps,”  

• Expands support for early learning and other factors affecting student 

learning, including literacy 

• Schools, districts, and states must also continue to disaggregate student 

data by student subgroups and use this data as the basis for a state-

designed accountability system.  

• Mandates interventions, but does not specify them 

 

 

 

 

Key Provisions for English Language 

Learners Under ESSA 

 
▪ The Amended ESEA 

▪ Title III, Part A 

▪ Title I, Part A 

▪ Final Regulations for Title I, Part A Assessments  

▪ Non-Regulatory Guidance for Title III 

▪ Language Instruction Educational Program 

▪ Educators of ELs 

▪ Parents, Family, and Community Engagement 

▪ Early Learning 

▪ Immigrant Subgroup 



▪ Reporting and Data Collection 

▪ Long-Term ELs, Former ELs, and ELs with Disabilities 

 

 

South Carolina’s Consolidated Plan was approved by the US Department of 

Education on May 3, 2018.   

 

The ESSA Plan mentions several types of English Learners:  

✓ ELs who are also students with disabilities  

✓ Recently arrived ELs (in US schools for less than 12 months) 

✓ Former ELs- reporting is required for 4 years after exiting from a language 

instruction educational program (LIEP) 

✓ Long Term EL’s- have been in US schools for 6 or more years and are still 

receiving English Language support 

 

 

A.  Title I & Title III: Programs of English Learners 
 

English Learner provisions are included under Title I and Title III of ESSA. 

Title I outlines the state standards, assessment, annual yearly progress, and 

other accountability requirements for ELs. 

Title III provides funding to state and local education agencies that are 

obligated by ESSA to increase the English proficiency and core academic 

content knowledge of English Learners. Under this title, local school 

districts decide on the method of instruction to be used to teach ELs 

English, but require that instructional programs be scientifically proven to 

be effective. 

 

State education agencies, school districts and schools must: 

 

1.  Ensure that ELs, including immigrant children and youth, develop English 

proficiency based on state expectations, and meet the same academic 

content and achievement standards that all children are expected to meet. 

2.  Provide parental notification as to why their child is in need of 

placement in a specialized language instruction program. 

3.  Administer reading assessments using tests written in English to any 

student who has attended school in the United States for three or more 

consecutive years, unless it is determined by the school district, on a case-



by-case basis, that native- language tests will yield more accurate results. 

Native language tests are only used in bilingual education programs. The 

Greenwood School District 50 does not have a bilingual program so native 

language tests will not apply. 

4.  Assess in a language and a format most likely to elicit the above 

information and which would allow the state and local school district to 

make testing accommodations. 

5.  Report the test scores of ELs as one of the subgroups to be 

disaggregated, and as part of the state, district and school test scores for all 

of the students. 

6.  Involve EL parents in the decision-making process of Title III programs 

and activities at both the state and local levels. 
 

 

Title III Schools and Districts Must: 
 

1.  Describe in their Title III application to the state how the district has 

consulted with teachers, researchers, administrators, and parents, and 

others in developing their Title III plan. 

2.  Inform parents of a child identified for participation in a Title III program 

within 30 days after the beginning of the school year.  For a child who 

enters school after the beginning of the school year, the school must 

inform parents within two weeks (10 school days) of the child’s placement 

in such a program. 

3.  Communicate with parents in an understandable and uniform format, 

which means communicating the same information to all parents, and in a 

method that is effective and in a language they can understand. 
 

 

Equal Education Opportunity And Non-Discrimination Statement 

 

It is the policy of the South Carolina State Board of Education and the South 

Carolina State Department of Education that no student will be excluded from 

participation in, be denied the benefit of, or be subject to discrimination in any 

program or activity on the basis of sex, race, color, creed, religion, English –

Speaking status, belief, national origin, ethnic group, or disability. 

 



A student shall not be admitted to, or excluded from, any federal assisted 

education program on the basis of a surname or language-minority status. [No 

Child Left Behind Act of 2001, Title III-Language Instruction for Limited English 

Proficient and Immigrant Students, Part C, Section 3302(f)] 

 

WIDA English Language Development Standards and 

Framework 
 

South Carolina joined the WIDA Consortium in 2013 and has adopted its 

standards and framework as well as its English language assessment, ACCESS 

2.0 for ELLs. 
 

The WIDA standards and framework consist of five components: 
 

1)   The Can Do Philosophy 

2)   Guiding Principles of Language Development 

3)   Age Appropriate Academic Language in Socio-Cultural Contexts 

4)   Performance Definitions 

5)   Strands of Model Performance Indicators 
 

The WIDA standards require students to engage with peers and educators in 

the curriculum of all classrooms at each grade level and in each content area.  

WIDA offers five standards which are utilized by ALL educators with English 

learners in their classrooms: 
 

1)   Social and instructional language 

2)   Language of Language Arts 

3)   Language of Math 

4)   Language of Science 

5)   Language of Social Studies 
 

Professional development in the WIDA standards and framework are provided by 

the SC Department of Education in the form of a train the trainer model. 
 

For more information on the WIDA standards and framework: www.wida.us 

 

 

 

 

http://www.wida.us/


 

Identification of English Language Learners: 

 

Local Education Agencies (LEAs) must identify in a timely manner EL 

students I need of language assistance services.  The State of SC has 

developed a statewide Home Language Survey. (HLS) This is a 

mandatory requirement for all SC Schools in South Carolina.  A copy of 

this form can be found at the back of this handbook.   The chart below 

indicates the steps for identification of and English Language Learner.  

 

 

 

STEP 1: Identification 

 

SC LEA’s will identify all 

students eligible for ESOL services 

through the state adopted Home Language Survey. 

 

 

 

 

 

 

 

 

STEP 2:  Assessment 

 

LEA’s will assign a certified staff member to test identified new student’s  

English Language Proficiency to determine Initial ESOL status through the state-approved screener.  The staff 

member must be a certified teacher and must have successfully completed the WIDA Assessment trainings online.  

If a student is a transfer from a WIDA State or from within SC,  

School personnel should  request English Proficiency testing information for students who transfer into the 

district.  

 

 

Home Language Survey 
 

If a language other than English is 

indicated on the survey, student is 

referred to Assessment Step. 

 

Screener results are analyzed and   

parents/guardians are notified in  

their preferred language. 

 



 

 

 

 

 

 

STEP 3: Placement into ESOL Program 

 

All SC LEA’s must offer an ESOL Support Program 

at the elementary, middle, and high schools 

for as long as the student continues to qualify for service 

STEP 4: Exiting EL Program 

 

All SC LEA’s will use the following: 

 >State identified  criteria (currently 4.4 overall composite with no  sub-

domain lower than 4.0) 

 >Student academic performance 

 >Student/Parent input to determine when direct ESOL services  

                                                                   should be terminated.  

*This steps should be followed because after an EL student exits the EL Program they must be monitored 

for a period of four years.  During this time they are still eligible for accommodations and services as 

needed 

 

 

 

 

 

 

 

 

 

 

 
 

STEP 5: Monitoring 

 

Students who exit the ESOL program will be  

monitored by designated staff within each LEAS, in a documented format   

for a period of FOUR full school years.  If the student is proficient, he/she 

 moves to English Speaker I status 

as indicted in the SC PowerSchool Coding Manual 

 

 

Students who do not meet Exit 
qualifications will continue with 

ESOL services.  Students who 

meet Exit qualifications will move 

to Step Five. 

 



 

 

 

 

STEP 6: Program Evaluation 

Each LEA in South Carolina must conduct a yearly evaluation to continually assess 

the effectiveness of their English learner program.  This can be done in a variety of formats but must 

include data related to student involvement in Gifted and Talented Programs, Special Education, CATE, Athletics, 

Music, Honors Course work, etc.  depending on the activities available to all students within a district.   This 

information must also be shared with stakeholders and available for monitoring of each LEA in South Carolina. 

 

 

 

 

Further Information related to the above steps: 

 

Identifying All English Learners 
 

LEA’s are required by federal law to identify students whose home language background is 

other than English and to communicate with parents in a language they understand. Each LEA 

must establish procedures are to meet the requirements of requirements of the State of 

South Carolina and Title III. 

 

Identification Using Home Language Survey 
 
 

Each LEA must use the SC Department of Education Home Language Survey during the 

enrollment process. It is to be completed at the time of enrollment.  LEA ’ s  shou ld  

designate staff that need to be notified and given a copy of each new enrollee’s survey. 

The completed Home Language Survey and registration forms shall be placed in the 

students’ permanent file. The Home Language Survey must be administered to all 

entering students in each LEA. The HLS is only administered once to each newly 

enrolling student and should not be administered yearly. Identifying students for the 

ESOL program cannot be based on a student's last name, appearance, accent (or lack 

thereof), national origin, or any other surface identifier.  To use these as a basis for 

identification of a student’s need is a discriminatory practice. 

If a student is identified as having a native or primary home language that is other than 

English on the Home Language Survey and is, therefore, potentially eligible for English 

Language Development services, the LEA must designate a process for testing and 

placement of the student.  

Each LEA is responsible for ensuring, within ten school days of enrollment, a copy of the 

Home Language Survey is filed in the permanent record of the student at the local school.   



ELs who transfer from another district within the United States and there are official records to 

support their pre-determined eligibility and services within the past year, the school may accept 

these records and place the child accordingly in language assistance programs. If there is no 

record available or records cannot be obtained within the time frames described above, it will 

be necessary for the school to ensure that it meets the appropriate deadlines for identification 

and screening of transfer students. 

It is important to note, federal law requires information be provided to parents in a language 

they can understand.  Each LEA is responsible for making sure the parent is able to complete 

the enrollment requirements in a language they comprehend.  LEA’s may hire a certified 

interpreter to translate, or provide certified translated documents.  T r a n s l a t i o n  

S e r v i c e s  c a n n o t  b e  p u r c h a s e d  u s i n g  T i t l e  I I I  f u n d s .  Using students 

as interpreters or an online software like Google Translate is NEVER an acceptable 

method of official school translation! 

 

 

 

REGISTRATION PROCEDURES 

 

Please Note: The State only requires two documents as a prerequisite to the enrollment of a 

child in a South Carolina public school. The Department of Health and Environmental Control 

immunization form is required of all children. A birth certificate, or other proof of age, as 

determined by the school district, is required for the first-time enrollment for children entering 

kindergarten or first grade. In addition, a LEA may require written proof of residency. A LEA 

may not deny a student enrollment due to lack of proof of immigrant status, and a district 

should not request that information of the parent. Affidavits are available for families who live 

in multi-family dwellings or who do not have a home or electric bill in their names. SC Law 

states that schools should accept the notarized affidavit, and then may take up to 30 days to 

establish residency.  

 

Further, LEA’s should avoid asking about a student’s immigration status or requesting 

documentation at any time. In addition, making inquiries of a student or parent that might 

expose the undocumented status of either, and requiring undocumented students or their 

parent to apply for Social Security numbers prior to registration, is not permissible.  

 

1. Home Language Survey: Important! A home language survey MUST be administered to 

ALL NEW students as they register. 

 

 

2. Student documentation: If students do not have documentation such as Social Security 

numbers, green cards, visas, etc. IT IS AGAINST THE LAW TO DENY REGISTRATION. (See 

legal section of handbook, Plyler v. Doe, 1982). It is illegal to make inquiries about 

students’ legal status or to require students or their parents to produce documents as a 

condition for enrollment. 



 

3. Residency/Guardianship: Asking for evidence of residency, or of guardianship if students 

are living with someone other than parents is appropriate. 

 

4. Proof of Birth: A birth certificate or other proof of birth is also required. It is suggested 

you make a copy and immediately return the original to the parent or guardian. 

 

 

Assessing English Learners 

 

Initial Assessment for Program Eligibility 
 

 

Within ten school days of the entry date, a student who is identified as potentially 

eligible on the Home Language Survey must be assessed to determine if he/she is 

eligible for English Language program services.  LEA’s can contact transferring LEA’s 

and schools to receive most recent ACCESS or screener (W-APT or WIDA screener) 

assessment results.  English Language Development assessments from Non-WIDA 

states is also accepted for eligibility program considerations but can not be used for 

accountability purposes.  If scores are not available, the screener is used to determine 

eligibility.   

As a member of the WIDA Consortium, South Carolina LEA’s may use the following 

screeners to determine eligibility for ESOL services: 

• the Kindergarten WIDA-ACCESS Placement Test (K-W-APT),   

• the Online WIDA Screener, or 

• the Paper WIDA Screener 

LEA’s should designate certified staff to administer the appropriate sections of the 

Kindergarten W-APT during pre-K round-up through the end of 1st semester first grade 

after they have completed the required WIDA Online Assessment Training. The 

Kindergarten W-APT does not assign scores according to the range of WIDA English 

Language Development (ELD) levels 1-6. Instead, scores for Speaking and Listening 

indicate either low, mid, high, or exceptional proficiency. Scoring details can be found in 

the W-APT Test Administration Manual and on the scoring sheets. 

 

Eligibility Criteria for Kindergarten W-APT 

 

 Consistent with WIDA test administration guidelines, the procedures from 2nd 

semester pre- kindergarten through 1st semester kindergarten are as follows: 

 1.   Administer the Listening and Speaking portions of the Kindergarten W-APT and 

note the combined Listening and Speaking Raw Score. 



2.  If the student’s combined Listening and Speaking Raw Score is ≥ 27, the student 

meets the minimum criteria for English language proficiency and is not eligible for 

language support services. 

3.   If the combined Listening and Speaking Raw Score is ≤ 26, then the student 

qualifies for language assistance services. 

 

Consistent with WIDA test administration guidelines, the procedures from 2nd semester 

kindergarten through 1st semester first grade are as follows: administer all four 

components of the Kindergarten W-APT. 

  If the following is true: 

1.  Listening and Speaking raw score is ≥ 27,  and, 

2.  the Reading score is ≥ 14, and, 

3.  the Writing score is ≥ 17,  then 

   

The student does not qualify for language support services. If not all three criteria are 

met, the student requires language support services. 

 

The WIDA Screener 

WIDA screener information may be found at: 

https://www.wida.us/assessment/Screener/screener-online.aspx 

 

The WIDA Screener for students in grades 1-12 is divided into grade clusters: 1; 2-3; 4-5; 

6-8; and 9-12.  

The instructions as to the appropriate grade cluster screener to be administered to 

students in grades 1-12 are outlined in the WIDA Screener Test Administration Manual 

and should be followed as indicated in the manual.  

The WIDA Screener is administered to students from 2nd semester first grade through 

2nd semester grade 12.  The criteria for eligibility are as follows: 

1.   Administer a lower grade cluster form for students in the first semester of the year in a 

grade-level cluster. 

  

2.   Administer the all four components of WIDA Screener:  Listening, Speaking, Reading 

and Writing. 

  

3.   If the student’s Grade Level Adjusted Overall composite score is ≥ 4.8 or higher with 

4.0 in all domains on the 

WIDA Screener, the student does not qualify for English language assistance services. 

https://www.wida.us/assessment/Screener/screener-online.aspx


  

 4.   If the student’s Grade Level Adjusted Overall Composite score is < 4.8 or less 4.0 in 

any of the domains on the WIDA Screener, the student requires English language 

assistance services. 

 

ACCESS for ELLs 2.0 

An EL student’s language skills in listening, speaking, reading, and writing 

English are assessed, using the annual Assessing Comprehension and Communication in 

English State-to-State (ACCESS) for EL during the required testing windows. The 

following chart shows the WIDA levels of proficiency. It may assist staff to determine 

the level of the student’s proficiency and the student’s placement into each grade 

level or courses with appropriate ELD language and academic support. 

 

 

 
 

WIDA ELD Levels Proficiency Levels 

Entering 1 

Emerging 2 

Developing 3 

Expanding 4 

Bridging 5 

Reaching 6 
 

 

 

Placement: AGE Appropriate placement is federally mandated.  Students should be 

placed in grade levels appropriate to their age regardless of language level. 

 

 

 

 

 

 

 

 

 Student Placement in an EL Program:   

 
The ultimate goal for students who are English language learners is that they be able to achieve 

the state’s academic content and student academic achievement standards, as demonstrated by 



proficiency on the state’s required student assessments, and that they graduate from high school 

with a regular state issued diploma. They must, therefore, be placed in the grade that is age 

appropriate. Retaining or placing an EL student in a lower grade is not in compliance with 

state guidelines. 

 

One way to help ensure that students are placed properly is to convene a student support team 

or EL Committee. The EL Committee is a school committee responsible for guiding and 

monitoring the placement, services, and assessment of students who are ELs. The EL Committee 

may be comprised of content area or general classroom teachers of ELs, assessment specialists, 

school administrators, guidance counselors, ESOL staff, and members-at-large (e.g., parents, 

student support personnel, community representatives, central office administrators, speech 

language therapists, and school psychologists). A LEA may choose to use an existing school 

based student support committee as the EL Committee. 

 

 

While an EL Committee is not a requirement it is highly recommended.  The duties of the 

EL Committee may include: 

 

• full consideration of each student’s language background before placement in an English 

language instruction educational program; 

• establishment and implementation of systematic procedures and safeguards related to 

appropriateness of identification, placement, assessment, and instructional and support 

programs. 

• rules for transcript evaluation of foreign secondary credits for ELs entering high school.  

• recommendations to school decision-makers on professional development topics for 

staff and workshops and parental involvement seminars to further student success; and 

• reviews of student progress in language acquisition and academic achievement on at 

least an annual basis. 

• evaluation of the effectiveness of the instruction the school’s ELs received and 

modification of such instruction if expected outcomes were not met. 

 

All language-minority children must be placed in their age-appropriate grade level. A student 

with little or no knowledge of English should be placed immediately in an English language 

instruction educational program and/or provided appropriate accommodations and assistance 

in their mainstream classroom. The goal is to integrate the student into regular programs while 

providing an intense language acquisition program. The student should participate with age 

group peers in all school activities. 

 

Prior to placing a student in an English language instruction educational program, the school 

must ensure that the school notifies parents of their rights, responsibilities, and opportunities 

for participation in the program.  

 

Parent notifications must be communicated in a language and/or manner that the parents can 

understand. Parents are not required to respond affirmatively to the notification in order for the 



student to participate in the English language instruction educational program. However, upon 

receipt of written instructions from the parent declining participation (waiver), LEA’s must 

withdraw the student from a formal English language instruction educational program. The LEA 

is still obligated to provide appropriate, informal strategies to ensure that the student’s English 

language and academic needs are met. Additionally, waivered students are required to be 

assessed annually for English proficiency using the ACCESS until they meet the state Exit Criteria 

outlined in the State ESSA Plan.  A Waiver of services does not qualify a student to way 

ACCESS Testing.  

The following factors should be considered when placing students in appropriate EL programs: 

 

• the extent and continuity of previous education, 

• the level and degree of English-language proficiency, 

• the level and degree of proficiency of the student in his/her home language; and 

• the degree of home support for second-language learning. 
 

A student who scores Entering, Emerging, Developing, Expanding, or Bridging on the 

WIDA ACCESS/W-APT/WIDA-MODEL is eligible for ELD program support. For a student 

scoring Bridging or Reaching to continue receiving ELD support services, an LEA 

should take into account the South Carolina Department of Education Requirements. 

 

Once a student's proficiency level is known, the ESOL teacher must determine the 

appropriate ESOL services and make arrangements for the student to begin receiving 

these services.  Students should receive ESOL services according to the following 

guidelines: 
 

General ESOL Service 
Guidelines 

 
 

Initial 

Assessment 

Level Level 

 
 

Placement 

Name 

Frequency of ESOL 

(minutes/week of 

service) 

 

Regular 

Classroom 

Accommodations 

and 

Modifications 
1.0-1.9 

Entering 

Pre-functional, 

Newcomer 

Daily (multiple periods or 

sessions) 

 
Extensive 

2.0-2.9 

Emerging 

 

Beginning 
Daily (multiple periods or 

sessions) 

 

Extensive 

3.0-3.9 

Developing 

 

Intermediate 

 

Daily 

 

Moderate 

4.0-4.9 

Expanding 

 

Advanced 
Daily  

Moderate-Minimal 



 

5.0 Bridging 

(didn’t meet exit 

criteria) 

 

 
 

Consultative/Ini

tially 

Proficient 

Served through content 

instruction with ESOL 

support  

 

 
 

Minimal supports, 

applicable as 

needed 

Exited 

Year 1,2,3,4 

Exited/ 

Mainstreamed 

 

No services unless needed but 

must monitor academic 

progress 

None required but 

optional if needed 

 

LEA’s must ensure students who are eligible for services have instruction that is focused on 

increasing each students’ proficiency levels.  LEA’s need to designate state to meet those 

students’ individual needs, either by having different lesson plans, or by including 

accommodations and modifications in lesson plans for students at a differing proficiency 

levels. 
 
 

Special Situations: 
 

Some students from challenging environments or with special needs may require additional 

services and additional time in order to improve their English abilities.  Newcomers, students 

with limited or interrupted formal schooling (SLIFE), Long Term ELs and students with IEPs or 

504s all require special consideration. Each of these special situations are discussed below. 

 

Newcomer ELs: 
 

Newcomers are ELs who arrive (from Kindergarten up to high school) with little to no 

background in the English language. These students may have come from homes, schools 

and cultures where literacy and academics were strong, or from environments where they 

were not. Depending on their academic background, aptitude, motivation, support structures 

and other factors, each student may develop the English language at a variable rate. 

Newcomers should receive extra support and additional time with the ESOL teacher for the 

first two years in US. 

 

 

 Students with Limited or Interrupted Formal Education (SLIFE): 
 

SLIFE are ELs who are age-appropriately placed in their grade level but who have a gap of 

missed instruction in an academically rigorous setting.  This could be caused by coming 

from a country where basic education was not provided, where education was interrupted 

(sporadically or systematically) in a significant way or where schooling was missed due to 

illness or other factors. Students who are SLIFE need special assistance in catching up to 

the academic standards set for their grade level.  These students may also be dually 

identified as Newcomers. 

 

Long Term English Learners (LTELs): 
 



LTELs are ELs in the sixth grade year or higher who have been enrolled in US schools (and 

therefore an ESOL program) for six or more years (may include PK) who have not reached 

beyond the WIDA level 5.0 of proficiency or shown fluency on other standardized testing 

metrics. Starting at the sixth year of study, these students are identified and may require 

special assistance and a program of study to help them overcome barriers in attaining 

academic proficiency. 
 
 

Programs, Services and Interventions for Newcomers, SLIFE and LTELs: 
 

Depending on the school level, student need and other factors, students may receive one or 

more of the following programs to help grow their level of social and academic language.  

ALL EL programs should include interventions that seek to scaffold, differentiate and target 

the special needs of each English Learner. Many of the interventions are beneficial for the 

regular EL learner as well as the special categories mentioned above.  
 

The U.S. Department of Education does not mandate or prescribe particular curricula, lesson 

plans, assessments, or other instruments.   The US Department of Education, English Learner 

Toolkit Rather, contains examples, adaptations of, and links to resources created and 

maintained by other public and private organizations. This information is provided for the 

reader’s convenience and is included here as an example of the many resources that educators, 

parents, advocates, administrators, and other concerned parties may find helpful and use at 

their discretion. The U.S. Department of Education does not control or guarantee the accuracy, 

relevance, timeliness, or completeness of this outside information. Further, the inclusion of 

links to resources does not reflect their importance, nor is such inclusion intended to endorse 

any views expressed or materials provided. 
 

 

Refusing ESOL Services (Waiving or Opting Out) 
 
If parents do not want their child to receive ESOL services, they have the right to waive such services. 

To do so, they will need to sign Gwd50’s “Waiver Notification to Opt a Child Out of ESOL Services” 

stating 

they understand the potential consequences of doing so (e.g., their child may have more difficulty 

acquiring English, etc.). Parents also have the right, at any time, to reverse this decision and 

request their child be reassessed and receive ESOL services again.  Waivered students are still 

eligible for classroom and testing accommodations and modifications and therefore must have an 

accommodation plan.  A new waiver form should be completed every year for as long as a 

waivered student qualifies for ESOL services. 
 

Under no circumstances is a teacher or school allowed to remove an LEP child from ESOL services 

prematurely without a signed waiver from his or her parents.  Nor should a school recommend 

parents sign a waiver in order to meet graduation requirements, solve other scheduling difficulties, 

in order to remain at a zoned school or to make room for other LEP students. 
 
Students whose parents have waived ESOL services for them still have to participate in the 

annual 



ACCESS for ELLs assessment until they have scored “fluent” and met the state of South Carolina 

exit criteria.  

 

 

 

 



 

 

 

Staffing  

In order to provide English Language Learners with the highest quality of education in attaining 

English Proficiency, the SCDE will ask LEA’s to provide documentation to show that the certified 

teachers have the add-on ESOL certificate or are working towards certification in ESOL upon a 

Title III and/or EL Monitoring Visit. The school system has in place a process to ensure that it 

employs the number of staff required to maintain an effective ESOL program.   The US 

Department of Education recommends this ratio to be 60:1.   If a LEA is outside of this ratio, Title 

III funds will be restricted to Professional Development.   

ESOL teacher certification is at the fifth-year level. Initial certification in another area is required. 

Requirements for admission to the program of studies include at least baccalaureate-level 

certification in a teaching field. The South Carolina State Board of Education has standards for 

the approval of ESOL teacher education programs at the graduate level, and persons who 

complete approved ESOL programs earn the ESOL Add-On Certificate.  

 

 ESOL teachers of Kindergarten through twelfth grades should be appropriately certified with: 

a. Regular Elementary, Middle, or High School Certification 

b. ESOL Certification or working toward certification using a completion 

schedule developed by the SDE 

 

All non-certified personnel working in an ESOL program must work under the supervision of a 

certified teacher. Instructional paraprofessionals are not to be given direct responsibility for 

teaching and/or supervising students. These paraprofessionals must meet the standards 

indicated in Title I law (Sec. 1119, c.). 

 

Any core academic subject teacher and/or instructional paraprofessional who works in a 

program supported by funds under Title I, Part A, must meet the qualifications prescribed in No 

Child Left Behind Act of 2001, (NCLB) Title I, Part A, Section 119. The “highly qualified” teacher 

requirements in Title I, Part A, Section 1119 (a-g) do not apply to an appropriately state-certified 

teacher whose assignment is solely to teach English language acquisition. 

 

 

Staff Development For All School Administrators And School Personnel 

 

A strong professional development component and appropriate instructional materials provide 

solid support for high standards for all students. High standards for the education of EL students 

cannot exist without high standards for professional development. Professional development 

should be based on the principles of effective staff development and be supported by current 

research. As always, professional development should be sustained, ongoing, and specific, rather 

than one-shot, episodic in-service sessions. Section 3115(c)(2) of Title III, Part A, states that each 

LEA shall provide high-quality professional development to classroom teachers, including 



 

 

 

teachers in mainstream classrooms, principals, administrators, and other school or community 

based personnel. Professional development activities should be: 

 

• designed to improve the instruction and assessment of EL students 

• designed to enhance the ability of teachers to understand and use curricula, assessment 

measures, and instruction strategies for EL students 

• based on scientifically based research demonstrating the effectiveness of the professional 

development in increasing students’ English proficiency or substantially increasing the 

content knowledge, teaching knowledge, and teaching skills 

• of sufficient intensity and duration to have a positive and lasting impact on the teachers’ 

performance in the classroom. 

 

Professional Development should be specific to curricula and methodologies and should be 

identified in response to specific staff, student, or district needs.   

 

 

 

Providing Meaningful Access to Core Curriculum 
 

Each LEA should ensure that designated personnel collaborate to determine appropriate 

instructional objectives and needed accommodations for ELLs in the classroom.  Each LEA is 

required to have a specific Accommodations and modifications form for each qualifying EL 

student.  Some examples of instructional modifications and services in the mainstream classroom 

can include but are not limited to:  

• modification of regular classroom assignments and tests;  

• individual or small-group tutoring by an ESOL teacher;  

• appropriate technology activities/other instructional activities;  

• after-school and summer programs;  

• parental involvement; 

• other special programs/supplemental services which would be beneficial to the student; 

and 

• alternative grading procedures; 

• appropriate manipulative, hands-on, visuals, and real life activities; 

• working with partners or in cooperative learning groups 

 

 

Transition from EL Services 
 

School systems must follow objective exit criteria to ensure that ESOL students are meeting 

high standards in comparison to their non-ESOL peers before exiting from the English 



 

 

 

language instruction educational program.  Students must be assessed to determine if they 

have developed sufficient English language proficiency in listening, speaking, reading, and 

writing to be classified as proficient.  Exit criteria must be followed to ensure that former ESOL 

students are not placed into an academic setting where they cannot function successfully.  

 

In addition, when students exit from the English language instruction educational program, the 

LEA must ensure that schools are monitoring the progress of those students for a period of at 

least four years to determine their success in the mainstream school program.  Students who 

experience difficulty in content classes during the monitoring period, due to lack of prior 

knowledge or lack of information in the knowledge scaffold, should be provided with academic 

support through methods that may include temporary re-entry into an English language 

instruction educational program. 

 

A student is ready to exit from the ESOL program when s/he scores fluent English-

proficient (4.4 overall composite) based on ACCESS testing with at least 4.0 in each 

language domain. 

 

 

Monitoring and Exiting EL Students from EL Program and Services 
 

After a student is exited from the English language instruction educational program.  Quarterly monitoring 

should continue for four years. At the end of each progress-reporting period, a designated staff person 

should contact teachers in the student’s regular classes to: 

 

• find out if the student is adjusting and succeeding academically 

• verify that the student is sustaining the criteria used to exit from the English language instruction 

educational program 

• identify academic or other needs. 

 

Progress monitoring may include: 

• review of grades 

• review of formal and informal student assessment results 

• review of student work samples 

• interviews with the student 

• interviews with the student’s parent(s) or guardian(s). 

 

LEA’s should also evaluate longitudinal data that compares the academic progress of  those who have 

exited the English language instruction educational program, with that of other English-proficient 

students.   

 

 

Program Evaluation       
The goal each LEA EL program should be to provide equal educational opportunities to students who 

have a primary or home language other than English and who are English Learners or Limited English 



 

 

 

Proficient. Each LEA must evaluate the success of their ESOL Program.  LEA’s may consider looking at 

data from ACCESS, ACT, PASS, MAP, SCREADY, EOCEP and other assessments. Both formal and 

informal evaluations of the program should be utilized to determine progress in meeting this goal  

Data should be compiled throughout the year and evaluated at the end of each school year to determine 

program strengths and weaknesses. Additional information can be valuable and should be included.  This 

may include parent and student surveys. This data should be compiled into a system report. LEA’s should 

use this information to develop a plan of action for the upcoming school year identifying any deficiencies 

that need to be addressed.  Methods that may be used, but are not limited to, include the following: 

• workshops  
• in-service for ESOL and regular staff 
• purchasing updated and/or new materials and teaching supplies 
• employing additional staff 
• research on specific areas that need to be addressed. 

Data that should be yearly collected should include the following for EL compliance as applicable by 

LEA: 

• assurance that Home Language Surveys are on file for all students  
• number of students placed into ESOL program 
• teacher, student, and parent feedback 
• number of ELs enrolled in Gifted/Talented Program 
• number of ELs enrolled in special education 
• number of ELs enrolled in vocational programs  
• number of ELs enrolled in summer school 
• number of students graduating from high school 
• number of students dropping out 
• description of staff development training activities in teaching strategies for working with ELs, 

copies of sign-in sheets, and evaluations of training. 
• number of ELs to exit ESOL program including:  

o name of student by school;  
o date ESOL services began; 
o age at entry; 
o date ESOL services began; 
o  English Proficiency Score  

 

o grade level at entry; 
o entry level screener score; 
o date of exit;  
o grade level at exit;   
o state assessments scores at exit 

  

ESOL Procedures and Safeguards 
 
A. Parent Communication  

 
A.  Parental Communication/Interpreter Services 

 

 
Parents of ELs MUST receive notices of school programs and activities impacting their child’s 
education. 



 

 

 

 
Many parents of ELs need interpreters/translators to participate in school activities such as 
registering students and Parent-Teacher Conferences. This information should be noted upon 
registration.  It is NEVER permissible for students to interpret for their parents. LEA’s should use 
certified translators.   This can be done through the use of a certified individuals or a phone based 
translation company.    
 
Within 30 calendar days of the beginning of the school year, or within two weeks of being placed in the 
ESOL program after the first 30 calendar days, an EL student's parents must be notified of the following 
in a language they can understand: 
 
• Parent Notification letter- includes all federal and state required information found in the chart 
below 
• ACCESS for ELs Home reports or results of the placement testing (if available) 
 
 
 

Parental Notification 
(1) why their child was identified as EL and in need of a language instruction educational program 
(2) their child's level of English proficiency 
(3) how his or her English proficiency was assessed 
(4) the status of their child's academic achievement 
(5) the method of instruction used in the program in which their child is, or will be, participating, as 
well as the content, instructional goals, and use of English and native language in this program and any 
others offered by the LEA 
(6) how this program will meet their child's educational strengths and needs 
(7) how this program will help their children learn English and meet age-appropriate 
academic achievement standards for grade promotion and graduation 
(8) the specific exit requirements for the EL program and the expected rate of transition from the 
ESOL program into fully mainstreamed education, and the expected graduation rate from secondary 
school 
(9) in the case of a student with a disability, how such a program meets the objectives of the child's 
IEP 
(10) information about parental rights, including 
a) the right to have their child immediately removed from the ESOL program upon their request 
(waive/opt-out) as previously discussed in the Waiver  
b) the right to choose another program or method of instruction, if available 
 
 
 

After this initial communication, the LEA and each school should strive to communicate all important 
information to parents. To the extent practicable, ALL LEA’s are required to make every effort to 
ensure that all families from a non-English speaking background are adequately informed and 
included in educational matters impacting their child.  

 
Examples include but are not limited to: 

 
1) Disciplinary notices 



 

 

 
2) Changes in scheduling 
3) School rules and regulations   
4) Parent conferences 
5) Applications for free and reduced lunch 
6) Field trip forms 
7) Health and immunization notices 
8) Other general information sent to all students. 

 
At a parent conference, for example, if a parent does not understand English, the LEA is obligated to 
provide an approved interpreter. Interpreters must be certified to be approved for translating during 
an official school meeting. 

 

 

 

 

 
Grading, Retention  

 
Grading 

 

All grades must reflect the student's accommodated and modified curriculum objectives, presentation and 
assessment. A regular classroom teacher may not: 
1) Require an LEP student to do the same assignments as an English-fluent student, without regard 

for the LEP student's level of English proficiency or the ability of limited-English proficient 
parents to help at home. 

2) Penalize an LEP student for work missed while in ESOL class. 
3) Assign an LEP student a failing grade if the reason for that failure is his or her limited English 

proficiency. 
 

A regular classroom teacher may: 
1) Set objectives and assign work that is within the student's ability level. 
2) Expect the student to do projects, assignments, homework and take tests that have been 

modified to his or her proficiency level. 
3) Expect LEP students to come to class prepared to do work and to behave appropriately. 
4) Hold an LEP student responsible for appropriate assignments to be completed in a reasonable amount 

of time. 
5) Assign an LEP student a failing grade or recommend retaining a student if the reason for that failure 

is unrelated to his or her English proficiency (this must be well documented with examples of parent 
communication) 

6) Keep evidence of modified objectives, assignments and assessments. 

 
 

Office of Civil Rights Regulations: Evaluation, Grading, Promotion, and Retention of ESOL Students 
 

Query: Can a teacher fail an English language learner? 
 



 

 

 

Classroom teachers should make accommodations in instruction and assignments based on student 
fluency level, and assessments should be based on these accommodations. Grades should reflect 
student’s participation, effort, and progress. 
 
The teacher may only assign a failing grade when the teacher provides documentation of: 

• accommodation on all types of instruction and work, including but not limited to:  textbooks, 
trade books, bilingual supplements, multi-media materials, graphic organizers, pictures, study 
guides, homework, and general class requirements 

• accommodations made to all assessments (reflecting the level at which students could 
succeed)  

• students failing to do assigned tasks. 
 
Teachers are encouraged to confer with ESOL teachers about specific students. Decisions such as grade 
retention or failure in classes should be made in conference with ESOL teachers, the building principal, 
guidance counselor, and other professionals. Whenever possible, students should be promoted along 
with age-level peers. 
 
ELL students may not master content objectives due to their limited English language proficiency; 
however, with accommodations, they are able to progress in both content knowledge and English 
language acquisition. 
 
According to the OCR, “equal outcomes are not required for these children.”  It is, therefore, against 
the OCR regulation for teachers to fail students simply by saying they have not met the objectives of 
the course. Failing grades for English language learners cannot be based in any way on language 
difficulties. The key issue for a teacher who fails an English language learner is to maintain careful 
documentation of accommodations made for students. Without documentation of appropriate 
accommodations, students cannot receive failing grades. 
TYPES OF ENGLISH FLUENCY:  
 Basic Interpersonal Communication Skills (BICS) & Cognitive Academic Language Proficiency (CALP) 

 
A common misconception is that students are “fluent” in English because they can “speak English 
okay”. Failure to refer students to ESOL teachers for testing is a violation of students’ civil rights. 
Students must be tested. The following is a brief description of two types of language proficiency with 
descriptors of proficiency level in listening, speaking, reading, and writing. 
 
Basic Interpersonal Communication Skills (BICS) is a conversational or social language typically 
acquired within the first two years of initial exposure to a new language. Mastery of this type of 
language varies with individuals but usually takes between six months and two years. 
 
Cognitive Academic Language Proficiency (CALP) is the mastery of academic language needed to be 
successful in mainstream classrooms. According to research, the average time needed to acquire CALP 
is five to ten years. It should be remembered that many factors influence the speed at which a student 
advances. 

 
 

 
STAGES OF LANGUAGE PRODUCTION 



 

 

 

 
The theoretical basis of English Language Development is based in research that demonstrates that the 
acquisition of a second language is a developmental process in which students move through distinct 
stages of proficiency much like stages that children go through when learning a first language. There 
are usually five stages identified in the process of English Language Acquisition. These stages are based 
on the work of Krashen and Terrel (1996).  The five stages are: 
 
Entering/Pre-production: 
 

• This refers to the “silent period” of language acquisition in which students respond non-
verbally. The responses may be limited to gestures and actions. 

• The students are often just trying to make sense of their surroundings in order to meet their 
basic needs. 

• Students at this level will have limited comprehension of English and can comprehend much 
more than they can produce. 

• Older students may be able to write in their own language. 

• Students at this level rely heavily on pictures and shared reading. They should be able to 
communicate through pictures. 

 
Emerging/Early Production: 
 

• At this level, the student begins to respond with brief answers and use basic words and simple 
phrases. He/she can probably label a few words but will still rely heavily on pictures for 
comprehension. 
 

• This student will make frequent errors in grammar and pronunciation. It is important that 
he/she be able to experiment with the new language in a low anxiety setting. 

• At this stage the teacher can begin lessons that expand receptive vocabulary and classroom 
activities. The student should be encouraged to produce vocabulary he/she already 
understands when participating in language experience situations. 

• The student may have reached the emergent or early level of literacy and will begin to 
comprehend shared reading, songs, chants, and storytelling. 

• A student at this level may be beginning to communicate in English with his/her friends. These 
Basic Interpersonal Communicative Skill (BICS) should not be mistaken for Cognitive Academic 
Language Proficiency (CALP). 

 
Speech Emergence: 

 

• At this level, a student is able to use language to communicate more freely and is beginning to 
use English for academic purposes. 

• Class activities for this student are designed to encourage higher, more complex levels of 
language use; the student may be able to write phrases or simple sentences, and can 
participate in heavily scaffolded guided writing with strong teacher support. 

• At this stage, the student may begin to read independently. 
 
Intermediate Fluency: 



 

 

 

 

• A student at this stage begins to converse in English that approaches native fluency and he/she 
may be able to engage in conversations with more complex sentences and phrases. It is 
important to remember that the student is still developing cognitive academic competence, 
especially in the areas of reading and writing. 

• The student is able to engage in conversation and produce connected narrative. As the 
student’s vocabulary increases, class activities should be structured to develop higher levels of 
language use in the content areas, while reading and writing are incorporated into the class 
lessons. 

• The student should be near grade level literacy in reading and writing. 

• The student is usually enrolled in a mainstream English Language Arts class with modifications 
to address his/her developing English literacy needs. 

 
Advanced Fluency: 
 

• At this level the student will demonstrate native-like oral fluency but may be having difficulty in 
acquiring a higher level of literacy. 

• A student at this level may be able to write complete sentences with few errors. 

• The student should be at grade level literacy in reading and writing. 
 
  

Special Education, Gifted And Talented  

 
Programs For Exceptional Students 

All South Carolina School Districts must provide all ESOL students access to instructional programs and 

related services as well as student support programs on the same basis that they are available to other 

students in the district. This also includes services covered under Title I, Part A (Basic Programs), Title I, 

Part C (Migrant Education Program), Title X (Education of Homeless Children and Youth) and IDEA and 

Section 504 regulations. All students have equal access to programs for which they qualify.  These 

programs include, but are not limited to, pre-school programs, career/technical programs, special 

education programs, gifted and talented programs, and extracurricular activities. 

Special Education 

If after consistent language accommodations and instructional modifications have been attempted for a 

reasonable amount of time, an ELL continues to have difficulty mastering specific skills, the student 

should be referred for Special Services.   The ESOL teacher or assistant should be a member of the Team 

when discussing the needs of ELLs.  After the reviews all available information pertaining to the student, 

one of two things may happen: 

• The team may recommend additional modifications for the classroom. If these modifications are 
successful, the student may be served successfully in the general education classroom with the 
recommended modifications in place. If the additional accommodations are not successful, the 
team can then make a referral for special education testing 

• the team may determine the severity of the problem is such that a referral to special education 
may be made to determine if the student has a specific disability. Once a referral is made to 



 

 

 

special education, testing is completed to determine if the student qualifies as a student with a 
disability under the Individuals with Disabilities Education program 

When an ELL is referred to special education, attempts should be made to conduct the assessment in the 

student’s native language through a translator.  If for some reason this is not possible, or not advisable, a 

nonverbal instrument can be administered. Information gleaned from a parent interview regarding the 

student’s development should also be considered. Every effort should be made to ensure that no child is 

placed in special education because of language difficulties, rather than due to disability. 

EL students who qualify for special education services MUST also continue to receive ESOL services as 

appropriate.  Language needs should be addressed in the student IEP.   

Gifted and Talented  

EL students who meet the eligibility criteria established by State and LEA should be encouraged and 

included in all gifted and talented services. 

Students who qualify for the Gifted and Talented Program should also continue to receive ESOL services 

and will be monitored for language acquisition.  

 
 

Adult Education 
  
It is essential that LEA’s review the SCDE memo regarding EL student enrollment sent in 2019.  
Particularly, high schools are mandated to provide a welcoming environment for older students to 
seek a high school diploma until they arrive until the age of 21 regardless of their age upon 
enrollment.  Title III law and funding cover students through the age of 21. 

 



 

 

 

 
 

English for Speakers of Other Languages (ESOL)   - Policy issues 

 
Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, 
color or national origin in programs and activities that receive federal financial 
assistance. The Office of Civil Rights (OCR) has interpreted this to prohibit denial of 
equal access to education because of a student’s limited-proficiency in English. 
 
Many districts are undergoing a South Carolina Department of Education (SCDE) 
Title VI audit for compliance in this area that includes questions about board and/or 
district policy and procedures. In speaking with SCDE for guidance on how to best 
assist districts with this issue, the department recommends districts do many things 
for LEP/immigrant students, mainly driven by OCR, and has corresponded with the 
districts as to these requirements. 
 
SCSBA’s interest is to advise districts on the need for board policy action to fulfill 
any requirements of the SCDE audit. 
 
No specific board policy for ESOL is required. However, there are adjustments that 
can be made to several existing policies that will satisfy the needs of the audit, 
both in the modification of policy language as well as additional legal references 
as follows. The listing of policy codes indicates the model policies reflecting these 
changes.  
 
Please contact Catherine Neff at the South Carolina Department of Education 
cneff@ed.sc.gov  or (803-734-2880) for any questions concerning the actual Title VI 
audit. Contact Pat Kinsey at pkinsey@scsba.org or 1-800-326-3679 if you have 
policy questions. 
 
Local district action required: Any policies regarding students with 
nondiscrimination/equal opportunity language should be revised to add “immigrant 
status or English-speaking status” to the race, color, religion, national origin, sex or 
disability list. Title VI of the Civil Rights Act of 1964  and Plyler vs. Doe, 1982 should 
be added to the legal references under federal statutes and Supreme court cases. 
 
Policy reference: AC (Nondiscrimination/Equal Opportunity), JB (Equal Educational 
Opportunity/Nondiscrimination), JFAA (Admission of Resident Students), JFAB 
(Admission of Nonresident Students), JFB (School Choice), JI (Student Rights and 
Responsibilities), JII (Student Concerns, Complaints and Grievances). 
 

mailto:cneff@ed.sc.gov


 

 

 

NONDISCRIMINATION/EQUAL OPPORTUNITY POLICY 

Code  AC Issued MODEL/07 
 

Purpose: To establish the basic structure for conduct of district programs in compliance with applicable laws.  

The district is required by federal and state laws, executive orders, rules and regulations not to illegally 
discriminate on the basis of race, religion, color, disability, sex, age, national origin, immigrant status or 
English-speaking status, or marital status. The district, therefore, commits itself to nondiscrimination in 
all its education and employment activities. 
 
Further the board affirms the right of all students and staff to be treated with respect and to be 
protected from intimidation, discrimination, physical harm and/or harassment. 
 
Harassment/discriminatory behavior that denies civil rights or access to equal educational opportunities 
includes comments, name-calling, physical conduct or other expressive behavior directed at an 
individual or group that intentionally demeans the race, color, religion, national origin, immigrant status 
or English-speaking status, sex or disability of the individual or individuals or creates an intimidating, 
hostile or demeaning environment for education. 

Resolution of discrimination complaints 

 
The district will use the grievance procedures set forth in policy to process complaints based on alleged 
violations of Title VI of the Civil Rights Act of 1964; Title VII of the Civil Rights Act of 1964; Title IX of the 
Education Amendments Act of 1972; Section 504 of the Rehabilitation Act of 1973; and Titles I and II of 
the Americans with Disabilities Act of 1990 (referred to as "civil rights grievances"). 
 
Cf. GBA, GBAA, GBK, JB, JI, JII 
Adopted  ^ 
 
Legal references: 
A. Federal statutes: 
 1. Title VI of the Civil Rights Act of 1964 - Prohibits discrimination on the basis of race, color, national origin, 

religion or sex. 
 2. Title VII of the Civil Rights Act of 1964 - Prohibits employment discrimination on the basis of race, color, 

national origin, religion or sex. 
 3. Section 504(b) of Rehabilitation Act of 1973 - Prohibits discrimination against "otherwise qualified" 

handicapped persons by federal grantees. 
 4. Title IX of the Education Amendments of 1972 - Prohibits sex discrimination by federal education grantees. 
 5. Title IV of the Civil Rights Act of 1964 - Public school desegregation. 
 6. Equal Pay Act of 1972 - Nondiscrimination as to wages on basis of sex. 
 7. Age Discrimination in Employment Act - Nondiscrimination on the basis of age in employment. 
 8. Americans with Disabilities Act - Prohibits discrimination in employment and access to programs and 

facilities on the basis of disability. 
B. South Carolina Code of Laws, 1976 as amended: 
 1. Section 1-13-80 - Unlawful employment practices. 
 
C.  U.S. Supreme Court: 
 1.    Plyler vs. Doe, 1982. 

 
 

 

 
 

 
 

 



 

 

 

PROCEDURES FOR ESOL STUDENTS WHO ALSO HAVE DISABILITIES 

MEMORANDUM 

TO:  Directors of Special Education 
 ESOL Coordinators 
 
FROM:  Marlene Metts, Director 
 Office of Exceptional Children 
 
 Catherine Neff, Coordinator 
 Title III/ESOL 
 
DATE:  March 3, 2010 
 
RE: Children Who Are Both LEP and Special Education Students 
 
The number of limited English proficient (LEP) students continues to increase in South Carolina. Some of 
these students may also be identified as a student with a disability.  In an effort to provide information 
concerning the referral, evaluation, and identification process, please review the following: 
 

• Whenever a parent or school personnel has reason to suspect that a LEP student may have a 
disability, the team must plan and carry out an evaluation within the guidelines and timelines 
specified in the State Board of Education regulation 43-243.  The evaluation team must keep in 
mind that there must also be evidence of the disability in the student’s native language and not 
just in the English language.  It is crucial that the evaluation team distinguish between a language 
difference and a disability. 

 

• The use of translated tests is strongly discouraged.  Test item difficulty often changes with 
translation.  Many nationally normed tests are limited in their usefulness because the norms 
have small samples that may not be representative of the student’s language background.  The 
evaluation team must select tests whose results reflect the student’s aptitude or achievement 
levels rather than reflecting the student’s level of language acquisition.  The use of norm 
referenced tests in the student’s native language may be appropriate and useful in certain cases 
such as when the student has received formal education in the native language.  Non-verbal tests 
can provide useful information as well. 

 

• Assessment data must be collected using a variety of assessment tools and strategies to gather 
relevant functional, developmental, and academic information about the child, including 
information provided by the parent. The services of translators may be appropriate and useful in 
collecting these data. 

 

• The instruction related to English language acquisition may vary based upon the 
accommodations and modifications recommended by the IEP team.  While this instruction may 
not always involve direct services from an ESOL teacher, the instruction may take the form of 
collaboration among the ESOL teacher, the special education teacher, and the general education 



 

 

 

teacher.  In cases involving LEP students, the IEP team should include a member with knowledge 
and expertise in the acquisition of English as a second language. 

 
The following information should be helpful in coding LEP students who also have a disability: 
 

• Once a LEP student has been identified as needing special education services, the student will 
continue to be coded as ESL based on the same definitional/language proficiency categories, as 
are all other ELL students without disabilities.   

 

• If a LEP student with a disability who is identified on the Home Language Survey as coming from 
a family who speaks a language other than English, but who, due to disability, cannot be tested 
for an English proficiency level on the diagnostic tests used for this purpose, the student will be 
coded as an ESL 1 (Pre-functional) in the state data collection system(s).   This student and all 
other ESOL/Special Education students will continue to be coded as ESL AND Special Education 
as appropriate in the state data collection system(s). In addition to the documentation required 
for Special Education, the Parent Notification Letter will continue to be used as required by Title 
III law.  Checking the “Other” box in the services section and referring to the student’s IEP will be 
sufficient when no direct ESOL services are provided to the student. 

 

• LEP students with disabilities must also take the SC English proficiency test, ACCESS, every year.  
This test may not be waived by the student’s IEP team; rather, students who have severe 
disabilities should have the speaking portion of the test attempted.  A score of “no response” in 
this section of the test will indicate that the test was attempted for these students.  If students 
with disabilities can take other parts of ACCESS, they should do so.   

 

• LEP/Special education students will not be coded “ESL Mainstream,” “Exited,” or “English 
Speaker I” until they meet the same criteria for these codes as all other LEP students.  These 
criteria are as follows: ESL Mainstream—one year fully English proficient (FEP) on the English 
language development assessment in grades K through 2; Exited—scoring FEP on the English 
language development assessment once in grades 3 through 12; and English Speaker I—four 
years in exited status then moves to this designation.  In no case will such students be coded 
English Speaker II, the designation for students whose first language is English.   
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TITLE IX EXCERPT FROM 9101 

 
NO CHILD LEFT BEHIND ACT OF 2001 

 
Section 9101 – Definitions 

 

 (25) LIMITED ENGLISH PROFICIENT. –The term “limited English proficient”, when used with 

respect to an individual, means an individual– 

 (A)  who is aged three through 21; 

 (B)  who is enrolled or preparing to enroll in an elementary school or secondary school; 

 (C)(i)  who was not born in the United States or whose native language is a language other than 

English; 

     (ii) who is a Native American or Alaska Native, or a native resident   

                  of the outlying areas; and 

     (iii)  who comes from an environment where a language other than English has had a significant 

impact on the individual’s level of English language proficiency; or 

     (iv) who is migratory, whose native language is a language other than English, and who comes 

from an environment where a language other than English is dominant; and 

 (D) whose difficulties in speaking, reading, writing, or understanding the English language 

may be sufficient to deny the individual– 

      (i) the ability to meet the State’s proficient level of achievement on State assessments 

described in Section 1111(b)(3); 

(ii) the ability to successfully achieve in classrooms where the language of instruction is 

English; or 

(iii) the opportunity to participate fully in society.” 

 

Additionally (specific for South Carolina): 

 

All LEP students participate in the South Carolina State Testing Program with or without 

accommodations. There are no exemptions from state assessments for LEP students except as allowed by 

the U.S. Department of Education. 

 

Limited English Proficient students will be included in the LEP subgroup for the purpose of accountability 

until they exit LEP status per the most recent criteria in the SCAW.  

 

Students who re-enter the program based on poor academic performance are required to receive ELL 

services.   Any student who has re-entered will not be classified as “Former LEP” until they have met the 

exit criteria for LEP outlined in the SCAW. 

The LEP/ELL definition includes students with a wide range of educational needs with respect to learning 

English as a second language (ESL). Examples include the following types of students: 

 

• Children of recent immigrants who speak no English and who have had no formal training in 

written language 

• Children of highly-educated immigrants who have had formal training in English and/or their 

native language during formal schooling 

• United States-born children whose primary language is not English and who have had limited 
formal education through English language.

http://ed.sc.gov/agency/Accountability/Federal-and-State-Accountability/old/fp/title_i/documents/SouthCarolinaAccountabilityPlan.doc
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May 8, 2014 
 
Dear Colleague: 
Under Federal law, State and local educational agencies (hereinafter “districts”) are required to 
provide all children with equal access to public education at the elementary and secondary level. 
Recently, we have become aware of student enrollment practices that may chill or discourage the 
participation, or lead to the exclusion, of students based on their or their parents’ or guardians’ 
actual or perceived citizenship or immigration status. These practices contravene Federal law. 
Both the United States Department of Justice and the United States Department of Education 
(Departments) write to remind you of the Federal obligation to provide equal educational 
opportunities to all children residing within your district and to offer our assistance in ensuring that 

you comply with the law. We are writing to update the previous Dear Colleague Letter on this 
subject that was issued on May 6, 2011, and to respond to inquiries the Departments received 
about the May 6 Letter. This letter replaces the May 6 Letter. 

 
The Departments enforce numerous statutes that prohibit discrimination, including Titles IV and VI 

of the Civil Rights Act of 1964. Title IV prohibits discrimination on the basis of race, color, or 

national origin, among other factors, by public elementary and secondary schools. 42 U.S.C. 

§ 2000c-6. Title VI prohibits discrimination by recipients of Federal financial assistance on the basis 

of race, color, or national origin. 42 U.S.C. § 2000d.  Title VI regulations, moreover, prohibit 

districts from unjustifiably utilizing criteria or methods of administration that have the effect of 
subjecting individuals to discrimination because of their race, color, or national origin, or have the 
effect of defeating or substantially impairing accomplishment of the objectives of a program for 
individuals of a particular race, color, or national origin.  See 28 C.F.R. § 42.104(b)(2) and 34 C.F.R. 
§ 100.3(b)(2). 

 
Additionally, the United States Supreme Court held in the case of Plyler v. Doe, 457 U.S. 202 (1982), 
that a State may not deny access to a basic public education to any child residing in the State, 
whether present in the United States legally or otherwise. Denying “innocent children” access to a 
public education, the Court explained, “imposes a lifetime hardship on a discrete class of children 
not accountable for their disabling status. . . . By denying these children a basic education, we deny 



 

them the ability to live within the structure of our civic institutions, and foreclose any realistic 

possibility that they will contribute in even the smallest way to the progress of our Nation.” Plyler, 

457 U.S. at 223. As Plyler makes clear, the undocumented or non-citizen status of a student (or his 
or her parent or guardian) is irrelevant to that student’s entitlement to an elementary and 
secondary public education. 

 
To comply with these Federal civil rights laws, as well as the mandates of the Supreme Court, you 
must ensure that you do not discriminate on the basis of race, color, or national origin, and that 
students are not barred from enrolling in public schools at the elementary and secondary level on 
the basis of their own citizenship or immigration status or that of their parents or guardians. 
Moreover, districts may not request information with the purpose or result of denying access to 
public schools on the basis of race, color, or national origin. To assist you in meeting these 
obligations, we provide below some examples of permissible enrollment practices, as well as 
examples of the types of information that may not be used as a basis for denying a student 
entrance to school. 

 
In order to ensure that its educational services are enjoyed only by residents of the district, a 

district may require students or their parents to provide proof of residency within the district. 

See, e.g., Martinez v. Bynum, 461 U.S. 321, 328 (1983).1  For example, a district may require copies 

of phone and water bills or lease agreements to establish residency.  While a district may restrict 

attendance to district residents, inquiring into students’ citizenship or immigration status, or that of 

their parents or guardians would not be relevant to establishing residency within the district. A 

district should review the list of documents that can be used to establish residency and ensure that 

any required documents would not unlawfully bar or discourage a student who is undocumented 

or whose parents are undocumented from enrolling in or attending school. 
 

As with residency requirements, rules vary among States and districts as to what documents 

students may use to show they fall within State- or district-mandated minimum and maximum age 

requirements, and jurisdictions typically accept a variety of documents for this purpose.  A school 

district may not bar a student from enrolling in its schools because he or she lacks a birth certificate 

or has records that indicate a foreign place of birth, such as a foreign birth certificate. 
 

 
 
 
 
 

1 Homeless children and youth often do not have the documents ordinarily required for school enrollment such as 
proof of residency or birth certificates. A school selected for a homeless child must immediately enroll the homeless 
child, even if the child or the child’s parent or guardian is unable to produce the records normally required for 
enrollment. See 42 U.S.C. § 11432(g)(3)(C)(1). 



 

Moreover, we recognize that districts have Federal obligations, and in some instances State 
obligations, to report certain data such as the race and ethnicity of their student population.  While 
the Department of Education requires districts to collect and report such information, districts 
cannot use the acquired data to discriminate against students; nor should a parent’s or guardian’s 
refusal to respond to a request for this data lead to a denial of his or her child’s enrollment. 

 
Similarly, we are aware that many districts request a student’s social security number at enrollment 
for use as a student identification number. A district may not deny enrollment to a student if he or 
she (or his or her parent or guardian) chooses not to provide a social security number.  See 5 U.S.C. 
§552a (note).2   If a district chooses to request a social security number, it shall inform the individual 

that the disclosure is voluntary, provide the statutory or other basis upon which it is seeking the 
number, and explain what uses will be made of it.  Id.  In all instances of information collection and 
review, it is essential that any request be uniformly applied to all students and not applied in a 
selective manner to specific groups of students. 

 
As the Supreme Court noted in the landmark case of Brown v. Board of Education, 347 U.S. 483 
(1954), “it is doubtful that any child may reasonably be expected to succeed in life if he [or she] is 
denied the opportunity of an education.” Id. at 493.  Both Departments are committed to 
vigorously enforcing the Federal civil rights laws outlined above and to providing any technical 
assistance that may be helpful to you so that all students are afforded equal educational 
opportunities.  As immediate steps, you first may wish to review the documents your district 
requires for school enrollment to ensure that the requested documents do not have a chilling 
effect on a student’s enrollment in school.  Second, in the process of assessing your compliance 
with the law, you might review State and district level enrollment data. Precipitous drops in the 
enrollment of any group of students in a district or school may signal that there are barriers to their 

attendance that you should further investigate. 
 

We are also attaching frequently asked questions and answers and a fact sheet that should be helpful 
to you.  Please contact us if you have additional questions or if we can provide you with assistance in 
ensuring that your programs comply with Federal law.  You may contact the Department of Justice, 
Civil Rights Division, Educational Opportunities Section, at (877) 292-3804 or education@usdoj.gov, 
the Department of Education Office for Civil Rights (OCR) at (800) 421-3481 or ocr@ed.gov or the 
Department of Education Office of the General Counsel at (202) 401-6000. You may also visit 
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm for the OCR enforcement office that serves 

 
 
 
 

2 
Federal law provides for certain limited exceptions to this requirement. See Pub. L. No. 93-579, § 7(a)(2). 

mailto:education@usdoj.gov
mailto:ocr@ed.gov
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm


 

your area.  For general information about equal access to public education, please visit our websites 

at  http://www.justice.gov/crt/edo and http://www2.ed.gov/ocr/index.html. 
 

We look forward to working with you. Thank you for your attention to this matter and for taking 

the necessary steps to ensure that no child is denied a public education. 
 

Sincerely, 
 
 
 

 
/s/ 

 

Catherine E. Lhamon 
Assistant Secretary 
Office for Civil Rights 
U.S. Department of Education 

/s/ 
 

Philip H. Rosenfelt Deputy 
General Counsel Delegated 
the Authority to Perform the 
Functions and Duties of the 
General Counsel U.S. 
Department of Education 

/s/ 
 

Jocelyn Samuels 
Acting Assistant Attorney General 
Civil Rights Division 
U.S. Department of Justice 

http://www.justice.gov/crt/edo
http://www2.ed.gov/ocr/index.html


 

5 

 

U.S. Department of Justice 

Civil Rights Division 

U.S. Department of Education 

Office for Civil Rights 

Office of the General Counsel 
 

 
 
 

Information on the Rights of All Children to Enroll in School: 
Questions and Answers for States, School Districts and Parents 

 
These Questions and Answers are intended to assist states and school districts in meeting their 

legal obligations to ensure that their enrollment1 policies and practices at the elementary and 

secondary school levels do not discriminate on the basis of race, color, or national origin, and do 

not bar or discourage students’ enrollment in elementary and secondary school based on their or 

their parents’ actual or perceived immigration status. The U.S. Departments of Education and 

Justice encourage states and districts to proactively implement supportive enrollment policies and 

practices that create a welcoming and inclusive environment for all students.2
 

 
Documentation 

 

Q - 1. Should a district inquire into the immigration or citizenship status of a student or parent3
 

as a means of establishing the student’s residency in the district? 
 
A - 1. No.  Immigration or citizenship status is not relevant to establishing residency in the district, 
and inquiring about it in the context of establishing residency is unnecessary and may have a 
chilling or a discouraging effect on student enrollment. 

 
Q - 2. Are students, except homeless students as provided by Federal statute, required to show 

current residency in a district in order to enroll in a district school? 
 
A - 2.  A state or district may establish bona fide residency requirements and thus might require 
that all prospective students, except homeless students as defined and provided by the Federal 
McKinney-Vento Homeless Assistance Act, 42 U.S.C. §§ 11301 et seq., furnish proof of residency 
within the district. 

 

 
 
 
 

1 For purposes of this guidance, the term “enrollment” also means registration, matriculation, or attendance in school. 
2 This Questions and Answers document accompanied the Dear Colleague letter on the Rights of All Children to Enroll 
in School, issued by the U.S. Departments of Education and Justice on May 6, 2011. This document has been updated 
to respond to additional questions received since the Dear Colleague letter was issued in 2011. 
3 For purposes of this guidance, the term “parent” also means guardian or other responsible person under state or local 
law. 

 
 



 

 

Q - 3. How can students meet requirements to show current residency in a school district? 
 
A - 3.  Rules vary among states and districts on what forms of documentation can be used to prove 
residency within a district. Districts typically accept a variety of documents as proof of residency, 
such as a telephone or utility bill, mortgage or lease document, parent affidavit, rent payment 
receipts, a copy of a money order made for payment of rent, or a letter from a parent’s employer 
that is written on company letterhead. 

 
A parent must be permitted to establish residency using any of the alternative methods provided 

for by state or local law. States and districts cannot apply different rules, or apply the same rules 

differently, to children based on their or their parents’ actual or perceived race, color, national 

origin, citizenship, immigration status, or other impermissible factor. All students must be treated 

equally.4
 

 
A district should review the list of documents that can be used to establish residency to ensure that 

any required documents would not unlawfully bar or discourage a student who is undocumented 

or whose parents are undocumented from enrolling in or attending school. 
 
For example, while a district may choose to include a parent’s state-issued identification or driver’s 
license among the documents that can be used to establish residency, a school district may not 
require such documentation to establish residency or for other purposes where such a 
requirement would unlawfully bar a student whose parents are undocumented from enrolling in 

school. 
 
Q - 4. Can a homeless child, including an undocumented homeless child, ever be required to 

show residency in a district in order to enroll in a district school? 
 
A - 4. No.  Even where a district has valid proof of residency requirements, it must exempt from 
those requirements all children and youth who are considered homeless under the Federal 
McKinney-Vento Homeless Assistance Act. These children and youth have a right to enroll in 
school, even if their families cannot produce the documents that would otherwise be required to 
prove residency. 

 

The McKinney-Vento Act defines the term “homeless children and youth” as including, in part, 

“children and youths who are sharing the housing of other persons due to loss of housing, 
 
 

4 Title IV of the Civil Rights Act of 1964, which is enforced by the Department of Justice, prohibits school districts from 
taking actions that deprive students of equal protection of the laws. Title VI of the Civil Rights Act of 1964, which is 
enforced by the Department of Education, and by the Department of Justice upon referral from a Federal funding 
agency or through intervention in an existing lawsuit, prohibits discrimination on the basis of race, color, or national 
origin. 



 

 

economic hardship, or a similar reason; are living in motels, hotels, trailer parks, or camping 
grounds due to the lack of alternative adequate accommodations; are living in emergency or 
transitional shelters; are abandoned in hospitals; or are awaiting foster care placement,” as well as 
children of migratory agricultural workers.  Additional information regarding the McKinney-Vento 
Homeless Assistance Act is available at  www.ed.gov/programs/homeless/guidance.pdf. 

 
Q - 5. How can students show they meet a school’s age requirements? 

 
A - 5.  As with residency requirements, rules vary among states and districts as to what documents 
students may use to show they fall within state- or district-mandated minimum and maximum age 
requirements, and jurisdictions typically accept a variety of documents for this purpose. 
Depending on the state or district, alternative documents could include, but are not limited to: a 

religious, hospital, or physician’s certificate showing date of birth; an entry in a family bible; an 

adoption record; an affidavit from a parent; a birth certificate; previously verified school records; 

or any other documents permitted by law. School districts should make parents aware of any 

alternatives that exist as part of their efforts to ensure a welcoming and inclusive environment for 

all students. 
 
Requests for documents such as birth certificates must not unlawfully bar or discourage a 

prospective student from enrolling and attending school, including a student who is undocumented 

or has parents who are undocumented, or a child or youth who is homeless as defined by the 

McKinney-Vento Homeless Assistance Act (see Q-4, above).  A school district may not bar or 

discourage a student from attending school because the student lacks a birth certificate or has 

records that indicate a foreign place of birth, such as a foreign birth certificate.  Requests for 

documentation also may not discriminate, or have the effect of discriminating, on the basis of race, 

color, or national origin. All students must be treated equally in the enrollment process. 
 
A district, moreover, should not use a student’s birth certificate or other documentation provided 
by a parent as a basis for inquiring into the immigration status of the student, his or her parents, or 
other family members. Such requests would likely have a discouraging effect on the enrollment of 
a student on the basis of immigration status. 

 
Q - 6. What if a parent is reluctant to provide a copy of his or her child’s foreign birth certificate, 
fearing that doing so would lead to questions about the child’s or the parent’s immigration or 
citizenship status? 

 
A - 6.  School districts are encouraged to take proactive steps to educate parents about their 
children’s rights and to reassure them that their children are welcome in district schools.  For 
example, state laws typically permit a district to use a variety of documents to establish the age of 

http://www.ed.gov/programs/homeless/guidance.pdf


 

 

a child. A district should publicize that it will use a foreign birth certificate, baptismal record, or 
alternative document in the same manner that it will use a United States birth certificate, 
baptismal record, or alternative document: that is, solely to establish the age of a child. 

 
As previously emphasized, a district must apply its rules and standards for documentation of age or 
residency in the same way to everyone, regardless of race, color, national origin, citizenship, or 
immigration status.  A foreign-born child who is unable or unwilling to furnish a birth certificate 
should have the same options to enroll in school and should be treated no differently than a United 
States citizen child who does not have or otherwise may not be able to produce a birth certificate. 

 
Q - 7. In light of the Dear Colleague letter, should districts refrain from asking for students’ social 

security numbers? 
 
A - 7. The Federal government does not prohibit states or districts from collecting the social 
security numbers of prospective or current students.  States and local school districts must decide, 
however, whether they have a legally permissible reason to collect this information. If they choose 
to collect social security numbers, they should take steps to ensure the confidentiality of the social 
security numbers and that they are stored securely. In addition, they must follow Federal laws 
regulating the use of that information.  For example, under governing Federal laws, if a district 
requests social security numbers, it must inform individuals that the disclosure is voluntary, and 
must explain both the statutory or other basis for seeking the numbers and how the district intends 
to use the numbers.  See Privacy Act of 1974, Pub. L. No. 93-579, § 7, 5 U.S.C. § 552a (note), 
available at  http://www.ssa.gov/OP_Home/comp2/F093-579.html. 

 
As the Dear Colleague letter makes clear, a district cannot deny enrollment to a student if he or she 

(or his or her parent) chooses not to provide the student’s social security number.5   Districts have 

alternatives to requesting social security numbers.  For example, a district seeking to have student 

identification numbers could decide to assign a randomly selected number to each student. In this 

way, the state or district would avoid any chilling effect that a request for social security numbers 

may have on the enrollment of students because of their race, color, national origin, citizenship, or 

immigration status. 
 
A school district that opts to request social security numbers should make clear in all enrollment 
and registration documents, including forms, websites, and communications with parents, that the 
provision of the child’s social security number is voluntary, and that choosing not to provide a 
social security number will not bar a child’s enrollment. 

 
 
 

5 Similarly, a school district cannot deny a student enrollment if his or her parent chooses not to provide his or her own 
social security number. 

http://www.ssa.gov/OP_Home/comp2/F093-579.html


 

 

Q - 8. How can a school district distinguish between (a) information that it should or must 
collect, and (b) information that it may not collect because doing so may discourage enrollment 
or attendance? 

 
A - 8. There is typically only minimal information that a district is required to collect under state law 
for a student to be able to enroll, such as proof of age, immunization history, and residency within 
the district. Both the state and the district must act in compliance with the U.S. Constitution and 
valid Federal or state laws, including their obligations not to discriminate, or implement 
policies that have the effect of discriminating, on the basis of race, color, or national origin.  In 
doing so, states and districts should also assess their current policies to determine whether they 
are doing anything that may have the effect, albeit unintended, of discouraging the enrollment of 
undocumented children, such as asking for immigration papers or social security numbers, or 
requiring a driver’s license or state-issued identification from a parent. Such practices and policies, 

once identified, should be changed to eliminate any possible chilling effect on enrollment. 
 
Q - 9. In order to avoid discouraging enrollment, should a school district enroll any child who 

comes its way and ask for documentation later, after the child is enrolled? 
 
A - 9.  As noted above, school districts might require that prospective students furnish proof of 
residency in a district and/or age prior to enrollment, except for any children and youth who are 
considered homeless under the Federal McKinney-Vento Homeless Assistance Act. However, 
districts may also choose to wait until students are already enrolled before asking for any 
additional documentation that may be required under state or Federal law, such as student 
demographic data. By choosing to wait to collect additional information, districts may create a 
more welcoming and inclusive atmosphere for all prospective students.  Requests for 
documentation must not discriminate, or have the effect of discriminating, on the basis of race, 
color, national origin, citizenship, or immigration status. 

 
Q - 10. Once in possession of personal information about a student, are there circumstances 
when a school district may disclose that information from a student’s education records without 
the consent of the student or a parent? 

 
A - 10. There are circumstances when a school district may disclose information from a student’s 
education records, but these are limited and unlikely to be applicable in the majority of situations 
school districts confront.  The Family Educational Rights and Privacy Act of 1974 (FERPA) generally 
prohibits school districts that receive Federal funds from the Department of Education from 
disclosing information from a student’s education records that alone or in combination with other 
information can identify that student, without the prior written consent of a parent or the student 
(if that student is 18 years of age or older or attends a postsecondary institution).  See 20 U.S.C. 



 

 

§1232g. There are some limited exceptions in FERPA to the requirement that written consent must 
be obtained before disclosing personally identifiable information from students’ education records, 
see 34 C.F.R. § 99.31, as well as narrow, enumerated circumstances under which Federal 
immigration laws require or permit a school district to provide specific information about a student 
to another Federal, state, or local government entity. One such circumstance is where the issuance 
of a non-immigrant visa to a student—and the maintenance of that student’s non-immigrant 
status—is conditioned on the student’s attendance at a specific school. Note that in that case, a 
school district would have preexisting information about the student that he or she would have 
presented to the school in order to obtain the underlying visa, and so the school would not have 
any reason to initiate a request for information about immigration status. 

 
Q - 11.  How should a school district communicate the requirements for enrollment with parents 

who have limited proficiency in English? 
 
A – 11.  For limited English proficient parents of a student seeking to enroll in a school, a district 
must meaningfully communicate material information about enrollment – e.g., translate a 
document into languages other than English and have some method of responding to those 
parents’ questions – as required by Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and 
the Equal Educational Opportunities Act, 20 U.S.C. § 1703. Material information could include 
alternative means to establish state-permitted residency and age requirements, if any. If a district 
asks for a social security number, material information would also be the fact that a district cannot 
deny enrollment to a student if he or she (or his or her parent or guardian) chooses not to provide 
a social security number. 

 
Additional Proactive Support Measures That States and Districts Can Take 

 
Q - 12. What can schools do proactively to show parents that their children are welcome, 

regardless of their immigration or citizenship status? 
 
A - 12. The Dear Colleague letter encourages states and districts to review enrollment policies and 
practices carefully to make sure they are consistent with the law and do not have a chilling effect 
on the willingness of parents to enroll their children.  Any problems should be corrected. 

 
In addition, the U.S. Departments of Education and Justice encourage districts to be proactive in 
notifying parents of their rights to send their children to public school.  For example, districts can 
conduct outreach to communities to inform parents that all students who are residents in the 
district are welcome to attend the district’s schools. 



 

 

Q - 13.  Should districts provide staff training on how to avoid violating the law in this area? 
 
A - 13.  Staff training at the school and district level is encouraged. Ultimately, the state 
and district have the legal responsibility to ensure that they are complying with Federal 
law.  Staff training helps facilitate that compliance. 

 
Q - 14. What is the role of State Educational Agencies (SEAs) in ensuring that students 

are not improperly excluded from school? 

 
A - 14. The Dear Colleague letter issued May 6, 2011, and revised and reissued on May 8, 
2014, is intended to remind both districts and states of their obligations under existing law. 
As recipients of Federal funds, SEAs are responsible for monitoring compliance with Federal 
anti-discrimination laws.  Because laws regarding school enrollment, including requirements 
for proof of age and residency, vary from state to state, this is an area in which leadership 
from SEAs is needed and can be particularly effective. SEAs are encouraged to review existing 
practices and policies and to assist their districts in understanding the types of practices that 
will comply with state requirements regarding school enrollment without violating 
constitutional and Federal anti-discrimination requirements.  Specifically, SEAs should work to 
ensure that their school districts’ enrollment practices do not unlawfully discourage or bar 
students, including students who are undocumented or have parents who are undocumented, 
from school. 
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Fact Sheet: Information on the Rights of All Children to Enroll in School 
 

 

All children in the United States are entitled to equal access to a basic public elementary and secondary 
education regardless of their actual or perceived race, color, national origin, citizenship, immigration 
status, or the status of their parents/guardians.  School districts that either prohibit or discourage, or 
maintain policies that have the effect of prohibiting or discouraging, children from enrolling in schools 
because they or their parents/guardians are not U.S. citizens or are undocumented may be in violation 
of Federal law. 

 

Below are some examples of acceptable enrollment policies, such as requesting proof of residency in the 

school district, as well as policies that may not be used by schools to deny enrollment to your child. 
 

Proof of Residency in the School District. 
 
School officials may request proof that you live within the boundaries of the school district. School districts 

typically accept a variety of documents for this purpose, such as copies of phone and water bills, lease 

agreements, affidavits, or other documents. A school district’s requirements to establish residency must be 

applied in the same way for all children. 
 
A school district may not ask about your or your child’s citizenship or immigration status to establish residency 

within the district, nor may a school district deny a homeless child (including a homeless child who is 

undocumented) enrollment because he or she cannot provide the required documents to establish residency. 
 
While a school district may choose to include a parent’s state-issued identification or driver’s license among the 

documents that can be used to establish residency, a school district may not require such documentation to 

establish residency or for other purposes where such a requirement would unlawfully bar a student whose 

parents are undocumented from enrolling in school. 
 

Proof of Age. 
 
School officials may request documentation to show that a student falls within the school district’s minimum 

and maximum age requirements. School districts typically accept a variety of documents for this purpose, 

such as a religious, hospital, or physician’s certificate showing date of birth; an entry in a family bible; an 

adoption record; an affidavit from a parent; a birth certificate; or previously verified school records. 
 
Although a school district might request documents such as those listed above to verify your child’s age, a 

school district may not prevent or discourage your child from enrolling in or attending school because he or 

she lacks a birth certificate or has records that indicate a foreign place of birth, such as a foreign birth 

certificate. 
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Social Security Numbers. 

 
Some school districts request a student’s social security number during enrollment to use 

as a student identification number. If a school district requests a student’s social 
security number, it must: (1) inform you and your child that providing it is voluntary and 
that refusing to provide it will not bar your child from enrolling in or attending school, 
and (2) explain for what purpose the number will be used. 

 
A school district may not prevent your child from enrolling in or attending school if you 
choose not to 

provide your child’s social security number. 

 
A school district may not require you to provide your own social security number in order 

for your child to enroll in or attend school. 
 
Race or Ethnicity Data. 

 
School districts have some Federal and state obligations to report race and ethnicity data 

about the students in their schools. A school district may request that you provide your 
child’s race or ethnicity for this purpose. 

 
However, a school district may not bar your child from enrolling if you choose not to provide 
your child’s 

race or ethnicity. 

 
If you want to learn more about your rights and the rights of your child when enrolling in 
public school, or if you  believe  that  a  school district  is  violating Federal  law,  you may 
contact the  following government agencies: 

 
Department of Justice, Civil Rights Division, Educational Opportunities Section 

Telephone: (877) 
292-3804 (toll-free) 
Fax:  (202) 514-8337 
Email: education@usdoj.gov 

 
Department of Education, Office 

for Civil Rights 
Telephone: (800) 
421-3481 (toll-free) 
Email: ocr@ed.gov 
 
If you wish to fill out a complaint form online with the Department of Education, you 
may do so at http://www.ed.gov/ocr/complaintintro.htm 

mailto:education@usdoj.gov
mailto:ocr@ed.gov
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